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ABSTRACT

This paper extends the argument in H.L.A. Hart’s * Are there any natural rights?’
to argue that there is an environmental moral right against pollution. This right
is composed of a right against negligent, reckless or intentional risk imposition,
together with the liberty to act in a way that does not negligently, recklessly or
intentionally impose risks on others. This right is understood as overrideable
or prima facie, and this paper does not claim that this right is the only basis of
moral judgment in the cases it considers. The hypothesis that there is a right
against pollution does, however, explain some moral reasoning about pollution
that otherwise is difficult to explain.
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1. ARIGHT AGAINST POLLUTION

In this paper I argue that there is an environmental right against being subjected
to pollution. The argument, briefly, is that by assuming that we have an environ-
mental right against pollution, we are able to explain the ethical justification or
lack of justification for various actions. As the title suggests, this paper extends
H.L.A. Hart's argument in ‘Are there any natural rights?’ (1955). Like Hart,
I shall argue conditionally that if there are any moral rights, then there is an
environmental right against pollution. This avoids some questions about where
such rights come from, or what their ontological status is.
Adapting Hart, I first claim:

(1) Any human being capable of choice has the right that all other human beings
refrain from negligently, recklessly or intentionally imposing risks on him
or her, except to prevent such negligent, reckless or intentional risk imposi-
tions.

This formula is adapted from Hart’s, but Hart’s formula deals with coercion and
restraint rather than negligent, reckless or intentional risk impositions. I claim
that such risk impositions have the same moral status as coercion and restraint
in Hart’s original formula. This claim requires an argument. The argument is
that this claim is confirmed by moral reasoning in actual cases in which envi-
ronmental rights are violated. But before I get to this confirmation, it is useful
to see the reasonableness of an extension of natural rights to an environmental
right against pollution.

The negligence and recklessness in my formula are meant in a moral sense,
rather than restricted by legal usage and precedent. The purpose of the concept
of moral negligence in particular is to mark the lower limit of an agent’s re-
sponsibility for action. Events that do not qualify even as negligent, let alone
as reckless or intentional, are merely accidental, and an agent is not responsible
for them. Moral negligence in this sense is more fundamental than rights. An
investigation into the nature of moral negligence is beyond the topic of this
paper. This paper does not discuss the foundations of ethics. Nor does it attempt
to discuss how environmental rights fit into a broader ethical theory. This paper
is set in the middle conceptually between these. For the purposes of this paper it
suffices to say that not all risk impositions violate anyone's rights, and there are
acknowledged ethical concepts for describing those that do. Also, it should be
noted that the rights discussed in this paper are overrideable or prima facie.

Further adapting Hart, I also claim:

(2) Any human being capable of choice is at liberty to do (that is, is under no
obligation to abstain from) any action that does not impose risks negligently,
recklessly or intentionally on other persons.
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The scope of this second formula depends on how we describe the decisions
human beings can make in a given situation, as I explain below. This formula is
also adapted from Hart’s by replacing his references to coercion, restraint and
injury, by reference to negligently, recklessly or intentionally imposed risks.
Again, [ propose this formula as a way of extending Hart’s definition of a right
to freedom. I shall explain how the second formula, together with the first,
explains how risk impositions are justified when they are.

Suppose it is a beautiful summer day and I open the windows of my study
facing out onto the backyard of my house. Unfortunately, my upwind neigh-
bour has chosen that moment to begin spraying pesticide on his plants. I am
sufficiently healthy that I am not in immediate danger. The pesticide poses a
risk to me but not any direct harm. Suppose also that the small chance of my
being harmed by the pesticide is outweighed by the certain harm to my neigh-
bour’s rare and valuable plants if my neighbour does not spray. Nonetheless,
the pesticide interferes with my enjoyment of the summer breeze, and 1 shut
the study windows.

But suppose further that a week before, my neighbour had warned me that
he planned to spray pesticides. I did not lecture him about benefits of a pesti-
cide-free garden. Instead, in the interest of neighbourly tolerance, I replied: ‘Oh,
that’s okay. I'm glad you mentioned it. It makes a big difference that you said
something first.” My neighbour even offered to compensate me for my loss of
the enjoyment of the summer breeze.

It does make a moral difference if my neighbour wams me, and if 1 agree.
The two formulas adapted from Hart explain why. It makes a moral difference
because, according to the second of my formulas for an environmental right
against pollution, ] am at liberty to agree to my neighbour’s spraying. By making
the agreement, | am not imposing any risks. It is sufficient for me to agree, in
order for his spraying not to violate my environmental right against pollution.

The first of my formulas says that it is morally necessary that my concession
be justified somehow, since otherwise my neighbour’s spraying imposes risks
on me and thus violates my environmental right against pollution. In this case,
my concession is justified by my agreement.

Why is my free choice so valuable that it outweighs the risk of harm to me
from the pesticide, however small this may be? This is a good question, but it
is not necessary to try to answer it here. All we need to see for now is that my
decision to agree to my neighbour’s spraying is sufficient to make his spraying
permissible. .

My agreement is sufficient to justify the arrangement between my neighbour
and me only if we also obey various social rules. Our agreement may fail to be
a genuine agreement if it is made under threat or deception, or in ig,non'moe or
duress. The scope of our liberty under the second formula is limited this way.
Also, there are constitutive rules for what counts as the practices of agreeing
or promising (Rawls 1999). My neighbour follows a rule of this kind simply
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